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Selling 
ASSETS VS
SHARES

ASSETS OR
SHARES?

One of the first decisions you will need to make is
whether to sell the assets or the shares of your
business. This decision will be guided by your
commercial objectives and the nature of your
business.

The sale of 100 percent of the shares in your
company will result in a transfer of control of all of
the assets and liabilities. From the perspective of the
buyer, the purchase of shares comes with additional
risks in that all existing liabilities, both known and
unknown, will be assumed.

The sale of assets allows for the selection of specific
assets and reduces the risk of unintended
assumption of liability from the perspective of the
buyer.

If you propose to sell the assets of your business,
the proper identification, valuation, and transfer
of assets will be paramount. The buyer will want
to ensure that they are acquiring all of the
components that make up the business.
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stablishing a 

PRE-
CONTRACTUAL
DUTIES

Actual dishonesty;
An absence of belief in the truth of the representation; and
Reckless indifference as to whether the representation was true or
not.

Your first legal challenge in the sale of the business is to work out how
and what information to disclose.

There are both statutory and common law obligations that apply in
relation to how you approach disclosure. Your solicitor will be able to
advise you on your disclosure obligations.

In some States, you are required to provide particular information in a
set form. Generally, the information you do disclose needs to be
accurate.

Prospective purchasers are going to want to understand the profitability
of your business. Overstating the profitability of a business is a clear risk
in terms of breaching obligations with respect to misrepresentation.
Australian Consumer Law contains prohibitions against misleading
statements, including statements as to future circumstances.

The statutory prohibition on misleading conduct is found in section 18  of
the Australian Consumer Law (contained in Schedule 2 of the
Competition and Consumer Act 2010 (Cth)):

A person must not, in trade or commerce, engage in conduct that is
misleading or deceptive or is likely to mislead or deceive.

There are three common law categories of misrepresentation:

a. Innocent misrepresentation:  misrepresentation that is not
fraudulent;

b. Fraudulent misrepresentation: where there is:

c. Negligent misrepresentation: where there is a duty of care to
ensure that information provided was true and reliable.



can record the terms that have been agreed to date;
provide a structure for final documentation;
assist in the drafting of final documentation; and
allow the parties to continue negotiations in good faith.
Heads of agreement will typically include a statement on the purpose of the document, an overview
of the proposed transaction, clauses on confidentiality and publicity, clauses on exclusivity, a clause
about the enforceability of the document, a timeline, and any other terms that have been agreed at
that stage.

where the parties have reached agreement on the terms of a contract and agreed to be immediately
bound but wish to restate those terms in final transactional documents;
where the parties have reached agreement on all of the terms of the transaction and intend to be
bound by them but have made performance conditional upon execution of final transactional
documents;
where the parties agree to be immediately bound but expect to make a final transactional contract
that will substitute the heads of agreement and add additional terms; and
where the parties do not intend to be bound by the heads of agreement.
It is common to find the words ‘subject to contract’ or ‘subject to the finalisation of a formal contract’
in heads of agreement. This is prima facie evidence that it is the intention of the parties that the
heads of agreement are non-binding.

Heads of agreement are also commonly referred to as letters of intent, term sheets,
memorandum of understanding, memorandum of intent, or commitment letters.

Why are they used?

Generally, these documents set out the intention of the parties with respect to formal agreements that
will be entered into at a later date. Heads of agreement typically set out the terms that have been
agreed and the parameters that will govern future negotiations between the parties.

There are a number of benefits to using heads of agreement including that they:

Are heads of agreement enforceable?

Heads of agreement will be legally enforceable if the terms are sufficiently clear and certain and it is the
intention of the parties, as evident from the document, to be legally bound. There are four recognised
categories of heads of agreement and these are:

To avoid disputes about the nature of heads of agreement it is preferable for the parties to clearly
specify whether or not they intend to be legally bound by its terms, and where they do wish to be
legally bound to ensure that its terms are sufficiently clear and certain.
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According to Wikipedia, an annual report
is a comprehensive report on a
company's activities throughout the
preceding year. Annual reports are
intended to give shareholders and other
interested people information.

HEADS OF
AGREEMENT



The importance of the sale agreement

The legal obligations of the parties will be set out in the sale agreement. As noted above, the
parties may or may not already be bound to proceed with the transaction by virtue of the heads of
agreement. Key components of a sale agreement include (but are not limited to):

a. Identification of the assets and excluded assets

Where assets are being sold the sale agreement must clearly identify which business assets are
being transferred and which are excluded from the sale. 

b. Clearly defined timeline

Any sale agreement must clearly define the timeline for execution, completion, and any post
completion activities or restraints. Further the sale agreement must set out the consequences that
flow when a milestone is not met. 

c. Extensive warranties

It is important that warranties are clearly defined and that the parties have certainty as to their meaning
and effect. The consequences of a breach of a warranty should also be set out. 

Warranties can be limited to ‘actual knowledge of the parties’ and also limited to a specific time
i.e. as of the execution of an agreement. Parties should consider the appropriate limits to place on
warranties when finalising an agreement.

d. Dispute resolution clauses

A dispute resolution clause can serve an important role in specifying alternative dispute resolution
methods for the resolution of any disputes that arise. Alternative dispute resolution can reduce the
costs associated with disputes and provide the parties with greater certainty as to their rights and
the steps to be taken.

Typically, such clauses restrict the commencement of litigation until after the parties have
exhausted the process specified by the clause. Such clauses also allow the parties to specify who
they want to act as a mediator, expert, or arbitrator of disputes.

There are also disadvantages to dispute resolution clauses. These include the potential inability to
appeal the decision of an expert- whereas a court’s decision can often be appealed. Further, if a
dispute involves complicated questions of law and fact, it may be more suitably dealt with by a
court. According to Wikipedia, an annual report

is a comprehensive report on a
company's activities throughout the
preceding year. Annual reports are
intended to give shareholders and other
interested people information.
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THE FUTURE OF LEGAL AND

COMPLIANCE CONSISTS OF

ADVANCED SYSTEMS WORKING

ALONGSIDE EXPERTS.

We believe that legal services providers
should evolve at the same pace as the
clients they serve. It’s time to ditch the old
and to embrace a new way of operating.

If you have any questions on this guide
please email info@lawquarter.com.au 


